
STATE OF MINNESOTA

COUNTY OF RAMSEY

Energy Policy Advocates,

Plaintiff,

V.

Keith Ellison, in his official capacity

as Attorney General, Office of the
Attorney General,

Defendant.

DISTRICT COURT

SECOND JUDICIAL DISTRICT

Case Type: Other Civil

COMPLAINT

Plaintiff Energy Policy Advocates (hereinafter Plaintiff or "EPA"), by and through

undersigned counsel, files this Complaint against Defendant, Attorney General Keith Ellison, in

his official capacity, and the Minnesota Office of the Attorney General (hereinafter "OAG"),

pursuant to Minn. Stat. § 13. 08. EPA seeks the release of improperly withheld government data.

Plaintiff states and alleges as follows:

INTRODUCTION

This lawsuit seeks to enforce the right to inspect government data pursuant to the

Minnesota Government Data Practices Act, Minnesota Statutes, Chapter 13 (hereinafter

"MGDPA"). In two separate requests, EPA sought from OAG specific data of great public

interest. These requested records include: (1) correspondence between OAG and a plaintiffs' law

firm; (2) correspondence between OAG and a specific individual in another state's office of

attorney general recruiting attorneys general to join a major political donor's program to place

privately hired attorneys in OAGs-to pursue issues of concern to that donor; and (3) certain
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records relating to OAG's use of online, off-system storage locations. In response to these

requests, OAG refused to release any data or even any reasonably segregable portion of any data.

OAG claimed each and every record to be exempt in full as either nonpublic data or subject to

one of several privileges.

Plaintiff and others have obtained voluminous information of the type requested ofOAG

from other attorneys general offices and other public institutions. These records demonstrate

clear relationships between state attorneys general and the aforementioned major donor's group,

and with certain plaintiffs' firms recruiting, as one party described it, "a single sympathetic

attorney general" to initiate investigations of perceived opponents of a shared political and policy

agenda. ' These revelations have prompted substantial local and national media interest and

even, in one state, a prohibition enacted by the state legislature on that state's attorney general

entering into the donor's group's proposed arrangement. Plaintiff has learned that OAG has

brought aboard one such privately hired attorney, employed by the donor's group, but

"embedded" as a "Special Assistant Attorney General". This information is of heightened

' Climate Accountability Institute, Establishing Accountability for Climate Change Damages: Lessons
from Tobacco Control (Oct. 2012),
lut ://www. climateaccotintabilitv. or2./ d't7ClhTiate%20Accountabililv%20R 3t%200ct 1 2. df at p. 11.

(Summary of the "Workshop on Climate Accountability, Public Opinion, and Legal Strategies") (last
viewed May 16, 2019).
2 See, e.g., Editorials "State AGs for Rent", Wall Street Journal, November 6, 2018,
hJ!Eli;^vww. v^omiartic!^Ma^ "Don't let billionaires set priorities for
attorneys general". New York Post, August 30, 2018, hn s://nv x»st. com./2018/08/30/dont-let-billionaires-
set-iriorities-for-attomevs- eiieral/; Editorial, Fredericksburg (Va) Free Lance-Star, February 27, 2019,

ilttE?L^w^SLW^^ s/editor|ald]!fi-ln^er;arcess^^Bnvate^
donors/articie R%34a8-d90c-58f5-b5d6-e4!82abfacab. limi. "State AGs' Climate Cover-Up", Wall

Street Journal, June 7, 2019, httEsi/Avw^^^om/articles/state^. gs^^^
3 See, e.g., Valerie Richardson, "Virginia bill blocks Bloomberg from embedding climate lawyers in
attorney general's office", Washington Times, March 4, 2019,
tlttK;:^-^:washmgtQntlmes^om^^^
4 Linkedln profile of Pete Surdo, reviewed on 08/01/19, which reads, "After 15 years working at Robins
Kaplan LLP, I am off on a new adventure as a Fellow with the NYU School of Law's State Impact
Center. I will be embedded with the Minnesota Attorney General's Office as an Environmental Litigator

and Special Assistant Attorney General."
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public interest for many reasons, particularly the use of state power to further private aims.

Plaintiff seeks this Court's intervention to compel full release of all non-exempt information,

compel OAG to identify and justify all withholdings, and to award costs and disbursements,

including reasonable attorneys' fees to Plaintiff upon prevailing. Plaintiff also requests an

expedited hearing as provided in Minn. Stat. § 13. 08, Subdivision 4.

JURSIDICTION AND VENUE

1. This Court has jurisdiction over this matter pursuant to Minn. Stat. § 13. 08,

Subdivision 3, and Minn. Stat. § 484. 01

2. Venue is proper in this Court pursuant to Minn. Stat. § 13. 08, Subdivision 3,

authorizing an action against the state under Chapter 13 to be brought in any county.

PARTIES

3. Plaintiff Energy Policy Advocates (EPA) is a nonprofit organization incorporated

in the State of Washington and dedicated to transparency and open government. EPA uses state

and federal open records laws to shed light on-and thereby educate the public on-private

influences on government policymaking and the use of public office. Part ofEPA's effort has

been the record requests at issue in this matter and similar requests in attorneys general offices

nationwide.

4. Defendant Keith Ellison is the Attorney General of the State of Minnesota.

5. Defendant OAG is the Attorney General's Office for the State of Minnesota. It is

the recipient of the MGDPA request, the authority responsible for the data sought, and was

responsible for improperly withholding information from public view. Its address is 445

Minnesota Street, Saint Paul, Minnesota 55101.
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STATEMENT OF FACTS

Plaintiff made proper requests under the MGDPA, and Defendant
OAG is improperly withholding public data responsive to Plaintiffs requests

6. On December 20, 2018, EPA requested that OAG provide copies of certain emails

of Deputy Attorney General Karen Olson sent to, or from, or mentioning assorted outside parties,

including (a) the lead plaintiffs' law firm recruiting litigants against energy companies in the

name of "climate change"; (b) a political trade group; and (c) an employee of the Massachusetts

Attorney General's Office who, records show, is coordinating recruitment of attorneys general

offices to embed privately hired attorneys as "Special Assistant Attorneys General" to pursue

issues of concern to the major political donor funding the operation. Ex. A (EPA Dec. 20, 2018

MGDPA request).

7. On January 4, 2019, OAG replied to that request, claiming that no described

records exist containing certain terms directly related to the political trade group, and the

remainder of the requested data are exempt under "a number of legal privileges, including the

attorney work product, the attomey-client, and the deliberative process privileges". Ex. C (OAG

Response to Dec. 20, 2018 Request).

8. On December 26, 2018, EPA also requested OAG provide copies of certain

correspondence of Karen Olson containing the terms gooeleeroups. com, Google Doc(s),

Sharepoint, Dropbox, and box.com, and/or @ucsusa. org. Ex. B (EPA Dec. 26, 2018 MGDPA

request).

9. Public records show several "Google groups" created for the purpose of

discussing these litigation campaigns that include public employees. Public records also show

that @ucsusa. org is the email domain of a pressure group that both originally recruited AGs to

investigate energy companies on various grounds tied to climate change, and also hosted a
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"secret" briefing5 for OAGs and "prospective funders" to consider "potential state causes of

action against major carbon producers". 7 One participant wrote one such fiinder from that

meeting to describe the discussion as one "about going after climate denialism [sic]-along with

a bunch of state and local prosecutors nationwide. "8

10. On January 4, 2019, OAG replied to this request asserting the same privileges and

stating that, based on its interpretation of EPA's request and given OAG's review of EPA's

website (in lieu of contacting EPA), OAG had no responsive data and, in the event its

interpretation regarding EPA's intent was incorrect, OAG nonetheless had no responsive data

that it deems public information. Ex. D (OAG Response to Dec. 26, 2018 Request).

PUBLIC INTEREST EV THE DATA AT ISSUE

11 The out-of-state tort law firm named in Plaintiffs December 20, 2018 request is

recruiting governmental plaintiffs to pursue "climate" litigation. This pitch comes on the heels of

a now infamous plea by another tort lawyer pursuing similar cases that, "State attorneys general

can also subpoena documents, raising the possibility that a single sympathetic state attorney

5 "I will be showing this Monday at a secret meeting at Harvard that I'll tell you about next time we chat.
very [sic] exciting!" April 22, 2016, email from Oregon State University Professor Philip Mote to
unknown'party, Subject: [REDACTED], and "I'm actually also planning to show this in a secret meeting
next Monday-will tell you sometime. " April 20, 2016, Philip Mote email to unknown party, Subject:
[REDACTED]. Both obtained from Oregon State University on March 29, 2018, in response to January
9, 2018 Public Records Act request.
6 "We will have as small number of climate science colleagues, as well as prospective funders, at the

meeting. " March 14, 2016, email from Union of Concerned Scientists' Peter Frumhoff to Mote; Subject:
invitation to Harvard University-UCS convening. Obtained under same PRA request cited in FN 4.
7 "Confidential Review Draft-March 20, 2016, Potential State Causes of Action Against Major Carbon
Producers: Scientific, Legal, and Historical Perspectives." Obtained in Energy & Environment Legal
Institute v. Attorney General, Superior Court of the State of Vermont, 349-16-9 Wnc, December 6, 2017.
8 "Hi Dan, Thought you would like to hear that Harvard's enviro clinic, UCLA Emmett Institute, and the
Union of Concerned Scientists are talking together today about going after climate denialism [sic]-along
with a bunch of state and local prosecutors nationwide. Good discussion. " April 25, 2016 email from
UCLA Law School's Cara Horowitz to Harvard and UCLA center funder Dan Emmett, Subject: See, e. g.,
htt-s://climalzMitiffationwalch.or<>-xm-!tie-sub"ect-of-recru!tiny-law-cnforcemenl-email-atTirms-ori:''in-of-

rosecutoriai-abiises/. This email was sent from the event.
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general might have substantial success in bringing key internal documents to light. "9 Subsequent

to this plea, numerous attorneys general recruited by this attorney did in fact initiate

investigations, and the same offices have brought in the privately hired attorneys described,

supra, to pursue those investigations and other, similar work.

12. The general public interest in transparency in the work of their elected,

constitutional officers and offices is heightened concerning the possible use of state power to

advance private interests. Similarly, the public has a great interest in how public office,

particularly law enforcement, is used in combination with private interests.

13. In addition, the Minnesota Attorney General, as the chief legal officer of the State

of Minnesota, is the only attorney who can represent the State in legal proceedings except in two

very rare circumstances: if (i) the governor, attorney general, and chief justice of the Minnesota

Supreme Court agree in writing to employ additional attorneys; or (ii) the governor decides that

the attorney general is interested adversely to the state. Otherwise, "[t]he attorney general shall

act as the attorney for all state officers and all boards or commissions created by law in all

matters pertaining to their official duties. " Minn. Stat. § 8. 06.

STATEMENT OF CLAIMS

Count I

(Action to Compel Disclosure Pursuant to Minn. Stat. § 13. 08)

14. Plaintiff realleges and incorporates by reference the allegations above.

9 Climate Accountability Institute, Establishing Accountability for Climate Change Damages: Lessons
from Tobacco Control (Oct. 2012),
htt. ;//www. cliinateaccountabilitv. or ̂ / df7Clim. ate%20Accoi!ntabilitv%20:R . t%200ct 12.. df at p. 11.

(Summary of the "Workshop on Climate Accountability, Public Opinion, and Legal Strategies")(Last
viewed May 16, 2019).
10 Even if he wanted to, former Governor Tim Pawlenty could not fire then-Attorney General Mike Hatch
despite substantial acrimony between their respective offices,
h{f.):,//new,s. iTiinttesota. 3ublicradio.o.rwfeatures/2003/08/01 mccalluml . awlentvhatch/.
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15. The MGDPA "establishes a presumption that all government data are public and

are accessible by the public for both inspection and copying unless there is federal law, a state

statute, or a temporary classification of data that provides that certain data are not public. " Minn.

Stat. § 13.01, Subdivision 3.

16. In response to Plaintiffs requests, OAG has erroneously relied on conclusory

claims of attomey-client privilege, the work product doctrine, the deliberative processes

privilege, and the common interest doctrine to withhold public records.

17. Plaintiff is entitled to disclosure of the requested data pursuant to Minn. Stat. §§

13. 03, Subdivision 1, and 13. 08, Subdivision 4.

18. Defendant denied Plaintiff access to requested records in violation of the

MGDPA.

19. Defendant's denial of access was willful.

20. Plaintiff was harmed as a result of Defendant's willful violation of the MGDPA.

21. For these reasons, Plaintiff has standing to challenge Defendant' s response.

22. Defendant's willful violations of the MGDPA entitles Plaintiff to their costs and

disbursements, including reasonable attorneys' fees. Minn. Stat. § 13. 08, Subdivision 4.

23. Defendant's willful denial of Plaintiffs requests justifies assessment of a civil

penalty under Minn. Stat. § 13.08, Subdivision 4.

24. Plaintiff is entitled to an immediate injunction preventing continuation of

Defendant's willful and continued violations of the MGDPA. Minn. Stat. § 13.08, Subdivision 2.

Count II

(Disclosure of Civil Investigative Data Pursuant to Minn. Stat. § 13. 39, Subdivision 2a)

25. Plaintiff realleges and incorporates by reference the allegations above.
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26. OAG denied Plaintiffs request for records because the records are "part of an

active investigation undertaken for the purpose of the commencement or defense of a pending

civil legal action."

27. This includes invoking attomey-client privilege to withhold requested

correspondence with a plaintiffs' tort firm that, public records suggest, is recmiting the OAG to

undertake actions in support of a tort-litigation campaign. Defendant also asserts, in response to

another MGDPA request, that it has not entered into any common interest or representational

agreement with said firm.

28. The MGDPA allows disclosure of government records related to a pending civil

legal action if "the benefit to the person bringing the action or to the public outweighs any harm

to the public, the government entity, or any person identified in the data. " Minn. Stat. § 13. 39,

Subdivision 2a.

29. The public has a substantial interest in learning how private law firms are

recruiting elected officials to further private goals and what if any such discussions OAG had.

30. Disclosure of the records sought will provide a significant benefit to the public by

demonstrating how private law firms recruit attorneys general to support or otherwise collaborate

in their contingency-fee campaigns as well as provide transparency on the operations of an

elected, constitutional officer or his/her office.

31. A possible chilling effect on tort lawyers recruiting sympathetic attorneys general

to subpoena documents and otherwise assist '"strategies to win access to internal documents' of

fossil fuel companies, " cannot plausibly outweigh the public's interest. Additionally,

n Order, transferring Exxon v. Eric Schneiderman andMaura Healey from the Northern District of Texas
to the Southern District of New York, Kinkeade, J., C.A. No. 4:16-CVK-469-K (N.D. TX, Mar. 29 2017),
htt ://'blo:rs2.!aw.columbia.edu/climale-chan:re-litisation/w3-conteni7u3loads/sites/16./case-

documerrts. /201. 7/20170329 docket-416-cv-00469 order-!. )df.
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Defendant has identified no harms to the public or their office in their response.

32. The benefits of disclosure outweigh any harms and the Court should authorize

disclosure under Minn. Stat. § 13.39, Subdivision 2a.

COUNT III

(Disclosure of Information Pursuant to Minn. Stat. § 13.393)

33. Defendant's claim of investigative privilege also relies on unsupported claims of

attomey-client, work product, and common interest privileges.

34. Minn. Stat. § 13. 393 requires the dissemination of data by an attorney acting in a

professional capacity for a government agency to be governed by the statutes, rules, and

professional standards concerning discovery, production of documents, introduction of evidence,

and professional responsibility.

35. Defendant has presented no evidence to support an attomey-client relationship

between Defendant and any outside party relevant to these requests and have claimed they have

no records reflecting such a relationship and no common interest agreement.

36. Absent a demonstrated attomey-client relationship in fact, the Court should order

disclosure of the requested records.

PRAYER FOR RELIEF

WHEREFORE, the Plaintiff respectfully prays, through counsel, that this Court,

a) Enter an injunction directing Defendant to comply fully with the MGDPA, and

without further delay, to furnish Plaintiff the government data at issue in this

matter, in the native format requested, subject only to legally-allowable

withholdings justified by sufficient identification of the reasons for withholding;

b) Assess a civil penalty as authorized in Minn. Stat. § 13. 08, Subdivision 4;
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c) Alternately, perform an in camera review of the information sought to be redacted

by OAG and compel OAG to release all information for which the OAG is unable

to carry its burden to prove each withholding is privileged and not subject to

disclosure;

d) Award Plaintiff fees, costs, and disbursements, including reasonable attorneys'

fees, as authorized in Minn. Stat. § 13.08, Subdivision 4; and

e) Order such additional relief as the Court may deem just and proper.

DATED: August 14, 2019 By: s/ Dou las P. Seaton
Douglas P. Seaton(# 127759)
Upper Midwest Law Center

8421 Wayzata Boulevard, Suite 105

Golden Valley, Minnesota 55426
Phone: (612)428-7001
Doug. Seaton@umwlc. org

By: s/ James V. F. Dicke
James V. F. Dickey (#393613)
Hellmuth & Johnson, PLLC

8050 West 78th Street

Edina, MN 55439
Phone: (952)746-2144
jdickey@hjlawfirm.com

Christopher C. Homer
Government Accountability & Oversight, P.C.
1489 Kinross Lane

Keswick, VA 22947
District of Columbia Bar No. 440107

Phone: (202)262-4458
Chris@CHomerLaw.com
Application for admission pro hoc vice
to be filed

Attorneys for Plaintiff
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REQUEST UNDER THE MINNESOTA DATA PRACTICES ACT

December 20, 2018

Lori Swanson, Esq.

or Public Records Officer

Minnesota Attorney General

1400 Bremer Tower

445 Minnesota Street

St. Paul, MN 5 5101

VIA EMAIL: attornev. General 5);a".state. m.n, i!S

RE: Certain OAG correspondence

To Whom It May Concern:

On behalf of Energy Policy Advocates, a non-profit public policy institute incorporated in

Washington state, and pursuant to Minnesota Data Practices Act, Minn. Stat. Chapter 13,1
request copies of all electronic or hard-copy correspondence as described below, and its
accompanying information, 1 including also any attachments:

a) sent to or from Karen Olson (including also copying, whether as ec: or bcc:), which also

b) contain any of the following, anywhere in the correspondence of which it is a part, whether in
the To or From, ec: and/or bcc: fields, the Subject field, and/or the email body or body of the

thread or in any attachment thereto: i) SherEdling, ii) Sher Edling, iii) DAGA, iv)

@democraticags. org, v) alama@naag. org, and/or vi) Mike. Firestone@state. ma.us.

These terms are not case sensitive.

Records responsive to this request will be dated from July 1, 2018 through the date you process

this request. We request the entire thread in which any email responsive to the above description
appears regardless if portions of the thread(s) pre-date 2018.

This reauest contemplates such information sent or received on official as well as non-official

email addresses used at any time for work-related purposes, text and other instant messaging on

any phone or device used at any time for work-related correspondence.

Please consider as responsive entire email "threads" containing any information responsive to

this request, regardless whether any part of that thread falls outside the cited search parameters.

1 See discussion of SEC Data Delivery Standards, infra.
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Given the nature of the records responsive to this request, all should be in electronic format, and

therefore there should be no photocopying costs. If there is any cost associated with the

searching, copying or production of these records, however, please also notify me in writing
immediately. Please provide an estimate of anticipated costs in the event that there are fees for

processing this Request.

Energy Policy Advocates requests records on your system, e. g., its backend logs, and does not
seek only those records which survive on an employee's own machine or account. We do not

demand your Office produce requested information in any particular form, instead we request
records in their native form, with speciHc reference to the U.S. Securities and Exchange

Commission Data Delivery Standards. 2 The covered information we seek is electronic
information, this includes electronic records, and other public information.

To quote the SEC Data Delivery Standards, "Electronic files must be produced in their native
format, i.e. the format in which they are ordinarily used and maintained during the normal
course of business. For example, an MS Excel file must be produced as an MS Excel file

rather than an image of a spreadsheet. (Note: An Adobe PDF file is not considered a native

file unless the document was initially created as a PDF. )" (emphases in original).

In many native-fonnat productions, certain public information remains contained in the

record (e. g., metadata). Under the same standards, to ensure production of all information
requested, if your production will be de-duplicated it is vital that you 1) preserve any unique
metadata associated with the duplicate files, for example, custodian name, and, 2) make that

unique metadata part of your production.

Native file productions may be produced without load files. However, native file productions
must maintain the integrity of the original meta data, and must be produced as they are
maintained in the normal course of business and organized by custodian-named file folders. A

separate folder should be provided for each custodian.

In the event that necessity requires your Office to produce a PDF file, due to your normal

program for redacting certain information and such that native files cannot be produced as
they are maintained in the normal course of business, in order to provide all requested
information each PDF file should be produced in separate folders named by the custodian,

and accompanied by a load file to ensure the requested information appropriate for that
discrete record is associated with that record. The required fields and format of the data to be

provided within the load file can be found in Addendum A of the above-cited SEC Data
Standards. All produced PDFs must be text searchable.

We look forward to your timely response within a reasonable time, as required by law. If you

have any questions, or would like to discuss this matter further, do not hesitate to contact me by

email at MattfaewDHardin@gmail. com. I look forward to your timely response.

2 htt-s://www. sec. ov/divisions/enforce/da adelive 'standards, df.
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Sincerely,

(AI\

Matthew D. Hardin

Executive Director, Energy Policy Advocates
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REQUEST UNDER THE MINNESOTA DATA PRACTICES ACT

December 26, 2018

Lori Swanson, Esq.

or Public Records Officer

Minnesota Attorney General

1400 Bremer Tower

445 Minnesota Street

St. Paul, MN 55101

VIA EMAIL: attornev. General.@a .state.mn.us

RE: Certain OAG correspondence

To Whom It May Concern:

On behalf of Energy Policy Advocates (EPA), a non-profit public policy institute incorporated in
Washington state, and pursuant to Minnesota Data Practices Act, Minn. Stat. Chapter 13,1
request copies of all electronic or hard-copy correspondence as described below, and its
accompanying information, 1 including also any attachments:

a) sent to or from Karen Olson (including also copying, whether as ec: or bcc:), which also

b) contain any of the following, anywhere in the correspondence of which it is a part, whether in
the To or From, ec: and/or bcc: fields, the Subject field, and/or the email body or body of the

thread or in any attachment thereto: i) @Googlegroups. com, ii) "Google doc" (including also
in "Google Docs", iii) @ucsusa. org, iv) Dropbox, v) box. com (including as used in any uri
containing box.com , and/or vi) SharePoint.

These terms are not case sensitive.

Records responsive to this request will be dated from July 1, 2018 through the date you process
this request. We request the entire thread in which any email responsive to the above description
appears regardless if portions of the thread(s) pre-date 2018.

This re uest contem lates such information sent or received on official as well as non-official

email addresses used at any time for work-related purposes, text and other instant messaging on

any phone or device used at any time for work-related correspondence.

See discussion of SEC Data Delivery Standards, infra.
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Please consider as responsive entire email "threads" containing any information responsive to

this request, regardless whether any part of that thread falls outside the cited search parameters.

Given the nature of the records responsive to this request, all should be in electronic format, and
therefore there should be no photocopying costs. If there is any cost associated with the

searching, copying or production of these records, however, please also notify me in writing
immediately. Please provide an estimate of anticipated costs in the event that there are fees for

processing this Request.

Energy Policy Advocates requests records on your system, e.g., its backend logs, and does not
seek only those records which survive on an employee's own machine or account. We do not
demand your Office produce requested information in any particular form, instead we request
records in their native form, with specific reference to the U.S.

Securities and Exchange Commission Data Delivery Standards. 2 The covered information
we seek is electronic information, this includes electronic records, and other public

information.

To quote the SEC Data Delivery Standards, "Electronic files must be produced in their native
format, i. e. the format in which they are ordinarily used and maintained during the normal
course of business. For example, an MS Excel file must be produced as an MS Excel file

rather than an image of a spreadsheet. (Note: An Adobe PDF file is not considered a native

file unless the document was initially created as a PDF.y (emphases in original).

In many native-format productions, certain public information remains contained in the
record (e. g., metadata). Under the same standards, to ensure production of all information
requested, if your production will be de-duplicated it is vital that you 1) preserve any unique
metadata associated with the duplicate files, for example, custodian name, and, 2) make that

unique metadata part of your production.

Native file productions may be produced without load files. However, native file productions
must maintain the integrity of the original meta data, and must be produced as they are
maintained in the normal course of business and organized by custodian-named file folders. A

separate folder should be provided for each custodian.

In the event that necessity requires your Office to produce a PDF file, due to your normal

program for redacting certain information and such that native files cannot be produced as
they are maintained in the normal course of business, in order to provide all requested
information each PDF file should be produced in separate folders named by the custodian,

and accompanied by a load file to ensure the requested information appropriate for that
discrete record is associated with that record. The required fields and format of the data to be

provided within the load file can be found in Addendum A of the above-cited SEC Data
Standards. All produced PDFs must be text searchable.

2htt s://wwvv. sec. 'ov/divisions/enforce/datadelive standards, df.
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We look forward to your timely response within a reasonable time, as required by law. If you

have any questions, or would like to discuss this matter further, do not hesitate to contact me by

email. I look forward to your timely response.

Sincerely,

Matthew D. Hardin

Executive Director

Energy Policy Advocates
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STATE OF MINNESOTA
OFFICE OF THE A'l I-ORN'EY GENERAL

January 4, 2019

SUITE 9WI
4-iS MINNESOTA STREET
ST. PAUL, MN 55101-2127
.

I'ELEPHONE; ((iSl) 297.J075

Mr. Matthew D. Hardin, Executive Director

Energy Policy Advocates

c/o Registered Agents Inc.
170 S. Lincoln, Ste. 1. 50

Spokane, WA 99201
EXHI IT

/^

Dear Mr. Mardin:

I write in response to your correspondence dated December 20. 2018, in which you
request that this Office provide you with "copies of all electronic or hard-copy correspondence as
described below, and its accompanying information, including also any attachments;'"

a) sent to or from Karen Olson (including also copying, whether as ec: or bcc:)
which also

b) contain any of the following, anywhere in the correspondence of which it is a
part, whether in the To or From, ec: and/or bcc: fields, ttie Subject field,
and/or the email body or body of the thread or in any attachment thereto: i)
SherEdling, ii) Sher Edling, iii) DAGA, iv) @democraticags. org, v)
alama@naag. org, and/or vi) Mike. Firestone@state, ma, us.

This Office is obligated to make available "Government data" classified as "public"

pursuant to the Minnesota Govermnent Data Practices Act ("MGDPA"). See Minn. Stat. § 13. 01
~el seq. The MGDPA defines "Government data" as "all data collected, created, received,
maintained or disseminated by any government entity regardless of its physical form, storage
media or conditions of use. " Minn. Stat. § 13. 02, subd. 7. Not all govermTient data maintained

by this Office is public, however, as explained below.

"Data collected by a government entity as part of an active investigation undertaken for
the purpose of the commencement or defense of a pending civil legal action, or which are
retained in anticipation of a pending civil legal action, are classified as protected nonpublic data

in the case of data not on individuals ... and confidential ... in the case of data on

individuals. " Minn. Stat. § 13. 39, subd. 2(a). The MGDPA defines "protected nonpublic data"
as "data not on individuals made by statute or federal law applicable to the data (a) not public
and (b) not accessible to the subject of the data. " Minn. Stat. § 13. 02, subd. 13. "Confidential
data on individuals" is defined as "data made not public by statute or federal law applicable to
the data and are inaccessible to the individual subject of those data." Id. at subd. 3,

rry; (651) 296-'i4io«^bii Free Unas: (800) 657-3757 (\toii:e), (800) 366-4812 Ci"I'Y) . wv/w.ag.state.mn. us
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In addition, this Office provides legal services to various state agencies. Minnesota
Statutes section 13.393 provides that "dissemination of data by ail attorney acting in a
professioiial capacity for a government entity shall be governed by statutes, rules, and
professional standards" generally applicable to attorneys. Thus, documents, information, or
communications protected by the attorney-client privilege or attorney work product doctrine are
not publicly available under the MGDPA. See, e. g., Minn. Stat. § 595. 02(b) (attorney-client
privilege); Minn. R. Prof. Conduct 1. 6 (attorney-client privilege); Brown v. Saint Paul City Ry.
Co., 62 N. W.2d 688, 700 (Minn. 1954) (describing attomey-client privilege); Koblukv. Univ. of
Minn,, 574N. W,2d 436, 440 (Minn. 1998) (quotations omitted) (recognizing the purpose of the
attorney-client privilege "is to encourage the client to confide openly and fully in his attorney
without fear that the cominunications will be divulged and to enable the attorney to act more
effectively on behalf of his client. ")

Accordingly, this Office's communications are subject to a number of legal privileges,
including the attorney work. product, the attorney-client, and the deliberative process privileges.
See, e. g., Minn, Stat. § 595, 02, subd. l(b) & Minn, R. Evid. 501. Such communications are
1'urther subject to the common interest doctrine, which provides an exception to the general rule
that the attorney-client privilege is waived when privileged information is disclosed to a third
party. In re Grand Jury Subpoena Duces Tecum, 112 F. 3d 910, 922 (8th Cir. 1997) (if two or
more entities with a common interest, whether it be legal, factual or strategic, are represented by

counsel and agree to share information in a matter, privileged matters will retain that privilege as
to outside parties); see also, e. g., Cohen v. Beachside Two-I Homeowners' Ass'n. No. C.IV.
05-706 ADM/JS, 2006 WL 1795140, at *5-6 (D. Minn. June 29, 2006); cf. State ex rel.

Humphrey v. Philip Morris Inc. , 606 N. W.2d 676, 682 n.2 (Minn. Ct. App. 2000).

This Office has no documents sent to or from Karen Olson and containing the search

terms "DAGA, " "@democraticags. org, " or "alama@naag. org" responsive to your MGDPA
request. With regard to the remainder of your MGDPA request, this Office has no public data
that is responsive.

I thank you again for your letter. If you have any questions, please do not hesitate to
contact me.

Sincerely,

MAX KIELEY

Assistant Attorney General

(651)757-1244 (Voice)
(651) 297-4139 (Fax)
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Mr. Matthew D. Hardin, Executive Director
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c/o Registered Agents Inc.
170 S. Lincoln, Ste. 150

Spokane, WA 99201
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Dear Mr. Hardin;

I write in response to your correspondence dated December 26, 2018, in which you
request that this Office provide you with "copies of all electronic or hard-copy coiTespondence as
described below, and its accompanying information, including also any attachments:"

a) sent to or from Karen OIson (including also copying, whether as ec; or bcc:),
which also

b) contain any of the following, anywhere in the correspondence of which it is a
part, whether in the To or From, ec: and/or bcc: fields, the Subject field,
and/'or the email body or body of the thread or in any attachment thereto:

i) @Googlegroups. coni, ii) "Google doc" (including also in "Google Docs[, ")]
iii) @ucsusa. org, iv) Dropbox, v) box. com (including as used in any url
containing box.com), and/or vi) SharePoint,

This Office is obligated to make available "Government data" classified as "public"

pursuant to the Minnesota Government Data Practices Act ("MGDPA"). See Minn. Stat. § 13. 01
'et seq. The MGDPA defines "Government data" as "all data collected, created, received,
niaintained or disseminated by any government entity regardiess of its physical form, storage
media or conditions of use. " Minn. Stat. § 13. 02, subd. 7. Not all government data maintained

by this Office is public, however, as explained below.

"Data collected by a government entity as part of an active investigation undertaken for
the purpose of the commencement or defense of a pending civil legal action, or which are
retained in anticipation of a pending civil legal action, are classified as protected nonpublic data

in the case of data not on individuals ... and confidential ... in the case of data on

individuals, " Minn. Stat. § 13. 39, subd. 2(a). The MGDPA defines "protected nonpublic data"
as "data not on individuals made by statute or federal law applicable to the data (a) not public

and (b) not accessible to the subject of the data. " Minn. Stat. § 13. 02, subd. 13. "Confidential
data on individuals" is defined as "data made not public by statute or federal law applicable to
the data and are inaccessible to the individual subject of those data." Id. at subd. 3.
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In addition, this Office provides legal services to various state agencies. Minnesota
Statutes section 13.393 provides that "dissemination of data by ail attorney acting in a
professional capacity for a government entity shall be governed by statutes, rules, and
professional staiidards" generally applicable to attorneys. Thus, documents, information, or
communications protected by the attomey-client privilege or attorney work product doctrine are
not publicly available under the MGDPA. See, e. g., Minn. Stat. § 595. 02(b) (attorney-d lent
privilege); Minn, R. Prof. Conduct 1. 6 (attorney-client privilege); Brown v. Saint Paul City Ry.
Co., 62 N.W.2d 688, 700 (Minii. 1954) (describing attomey-client privilege); Kobluk v. Univ. of
Minn., 574N. W.2d 436, 440 (Minn. 1998) (quotations omitted) (recognizing the purpose of the
attorney-client privilege "is to encourage the client to confide openly and fully in his attorney
without fear that the communications will be divulged and to enable the attorney to act more

effectively on behalf of his client. ")

Accordingly, this Office's communications are subject to a nuinber of legal privileges,
including the attorney work product, the attorney-client, and the deliberative process privileges.
See, e. g., Minn. Stat. § 595. 02, subd. l(b) & Minn. R. Evid. 501. Such commm-iications are
further subject to the common interest doctrine, which provides an exception to the general rule
that the attorney-client privilege is waived when privileged information is disclosed to a third
party. In re Grand Jury Subpoena Duces Tecum, 112 P. 3d 910, 922 (8th Cir. 1997) (if two or
more entities with a common interest, whether it be legal, factual or strategic, are represented by

counsel and agree to share information in a matter, privileged matters will retain that privilege as
to outside parties); see also, e. g., Cohen v. Beachside Two-I Homeowfiers' Ass'n. No, CIV.
05-706 ADM/JS, 2006 WL 1795140, at * 5-6 (D. Minn. June 29, 2006); cf. State ex rel.

Humphrey v. Philip Morris Inc., 606 N. W. 2d 676, 682 n. 2 (Minn, Ct. App. 2000).

Based on your organization's website and the text of your request, this Office interpreted
your correspondence as seeking documents solely related to energy and environmental issues,
See, e. g., http://epadvocales. org ("Energy Policy Advocates .... seek[s] to bring transparency
to the realm of energy and environmental policy") (last accessed January 4, 2019). Assuming
this Office correctly interpreted your MGDPA request, we have no responsive government data.
In the event you intended to seek government data related to subjects other than energy and
environmental issues, this Office nevertheless has no public data responsive to your request.

I thank you again for your letter. If you have any questions, please do not hesitate to
contact me,

Sincerely,

^. ^^.^/'
MAX KIELEY

Assistant Attorney General

(651)757-1244 (Voice)
(651) 297-4139 (Fax)
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